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URITED STATES DISTRICT COURYT
CERTRAL DISTRICT OF CALIFORNIA
SOUTHERR DIVISION A
Case NO. SA CV 02-1110~-GLT (MLGx)

’

AIRPORT WORKING GROUP OF )
ORANGE COUNTY, INC., et al., }
Plaintifsts, | ;
) RESPONSER TO COURT'S QUESTIONS FOR
vs. | ; CLARIFICATION BE CONTAMINATION
¥.S. DERPARTMENT OF DEPENSE, } DOCKETED ON G
et al. ’ ) ] 1
perfendants. ;
)
BY

As part of the Couxt’s continuing j\sxucﬂ.mi;m over comp iaxﬁ:e
with the terms and conditions of the parties’ settlement, the Court
asiked for clarification concerning compliance regarding contamination
claan-up at the ¢losed ¥l Toro Marine Bape. In anpure 2004, +he Coure
acked clarifying questions, and the Departmant of Defense submitted its
response. In October 2004 the Court asked additienal questions. In
reaponse, the Court hag receivad ths attached November 24, 2004, letter
from connsel for the Department of pefense; December 1, 2004, letter
from counsal for the Adrport Working Group; and December 7, 2004,
lattar from councel for the Deparitmnt of Defense.

The anpwara given clarify iha Department of Defense’s position on
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SAQLTLCTUIVILIZN0AN. 1 11 Guored quesraepssnses. wpd




B1/27/268
ol

5 ©89:33 8858988887 MS BROWN & ASS00

20

11
12

13

14

15
16
17
18
1s
a0
21
22
23
24
2B
6
27

3g

i . T B S PR TR

rearZoun 1646 7143845521, CABL.

I —— ———: B i T SG——

- Department of Defense’s pomition is that proceads from tha
Toro will be depopitaed along with money from other sourceg

source to pay for tha clean-up of contamination at 81 Toro
other piojects elsewtiera; there is ne guarantes money will
appropriated from that Account, or will still ba available

i Account, for the Xl Toro clean~up; and there is no time—tabla for the

Bl Toro clean-up.

Bl Toro's clesn-up is a matter of intersst to the State of
the County of Orange, the City of Irvine, and other pers
entities, and they will soek appropriate sssurances, if n

The Court retains its coptinuing jurisdiction over c
the texms and conditions of the parties’ setelement.

DATED: Januarcy 23 , 2005,

the contaminstion questions rajsed by the Court. It appears the

Departmwnt of Defense Base Closure Aocount: that MAoeount will be the

The Court asgumes timing and the availaobhility of funds to pay fer

PAGE 82
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sale of E1
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and for
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Californis,
and
agary.
1iance with

¥h/ L. TAYLOR
*

STATES DISTRICE

YA further hearing on these questions, as requested

necessary, the Group may pursue its settlement cogtract i
SAGUTLCACIVILZ002102-1 1 1 Dovd.quesraspotmes. wpd 2

Alrport Working Group, will not be necessary. TIf appropriate or

by the

romadien .,
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U.S. Department of Justice
. T Environment and Natyra! Resaurces Division

Natural Resources Section

90-1-0-10691 ‘ .

51 1™ SBtrocd, Suite 9700 ' Telephane 316} 330-2203

Sacramento, CA 958147122 piiime E"&é 930-3210
November 24, 2004

Honorable Gary L. Tav)

Untted Stales Dissrior Conrt

:gmmalvnzﬁmﬁof California

outherp Division - - - v
! Rmaid'm%};m Federal Building
411 Woat Forrth Someos. Rom 1083
SmAnx,C.&ﬂ&?ﬁlmaﬁIﬁ '
Re: A !"H_i, Vo

Dear fudge Taylor:

: . Thisrespands to the Coust’s Civil Mimute Order dated Octobes 28, 2004

The Court xegmé that the defendants provide answers by Novembar 30, 2004,

to three questions, which the Cowt indicated were prompted by the defandants’

Septeraber 10, 29@4, letter, That earlier letter, in him, provided responsas to two

questions regarding the settlement agreement which the Conre approved last year,

nag 10 }he Court’s October 28 ﬁ:ivii Minute Order, the Department

In res
of the Navy

1. Doareasof the EI Toro Marine Base identified by the Navy as
contamineted Inclade evaluation for Perehlorate contamination?

Y{,—"f%,;ﬁfi“c‘? 1998, the Navy has been monitoring ‘f%qga;ﬁ%me at the base

asp

consistent with ¢

locat

Stibsequent stationwide sampling studies confirm the scattared presence of low
péfchelqmga concentrations in g g dwater beneath the public sﬁe
as off-station property sampled by Orange County Water District.

Percliorate has been detected in groundwater 4t Site 1, former Explosive

Ordnance Dispesal (EOD) Range, ,and.-ﬂ?a o

may raquire a response. i : 2
evaluated by the Navy and federal and state reguiatory agencies. Site 1 ig

ed in the far gmtheaszvgomer of the station and%ﬁ!ﬁmnrsyun%gr % e

gwmership. Site 2 is lotated in a 900-acre arma dogiprated as & wildlife habitat'thar

fas alceady boen fran Navy to the Federal -

Howevet, the perchlorate at tiose sites Will not impact the public sale property.

ded the following information:

L d ndiwater manithring pio he'low detectiords of
the gwpdmipsroi the ffr%eg ;mﬁig'l’omm found i?;be
ncentrations identified at monitoring well locations off-station,

parcels as well

2, ‘F'gcahgﬁme Road Landf at levels

mndwater remediation decicions at thase sites are

aferred by the Navy to. Aviation Admunisteation.
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" 2. Hag n standard been adopted for evaluating Perelilorate cont tion?
1€ 0, what is that standard? 8 orate contamination

Yes. Bath the state and federa) regnlato have bee
perchlorate since the 19905 and have esﬂégblxsh ag%?ic ?‘lseait? gmdgi?sm;%g?ng
pzrchloma m drinking wa‘eur,. -.éL pane efwoxld—mawnad scmnhsts hasbeen
; convaned by the NMon Araderiy o Sciences (NAS) to conduct a e}mrough
; mde) dem review of U, s En{cvm Prczmtzon A ncy & (EPA) 200 Dwafc
' Toxton e ey, and Risk Ch = 3004 e e R u?’gﬁ L
' [inlils g g m :l {8 o7 aar t
sm&xcs are c%umplate it Is anticipated that fgzim]y and stat:e dnnit:ng wantgrmsmm
, O 8 maxxm contasmmut Icﬂu;g gh %) orate will 'be
stions 13 m ral ﬂ.
%”ec afaﬂ;;a ?”ng aheeai gog!g (EHE). ofMgpLé’% per (ﬁgm)has een
10
i (;Jg/l.) is also %ﬁm& to parts perb:?ﬁﬁn ?ppb) oter- mmmms per lter

For more information, the EPA's interim guidelines can be found at

The following Califoraia Department of Health § HS) website ides
information 18 %m in é’ahfé;‘i"am’“"“n;@ ""’° provi

ation zegar’dmg

3. Is there q plan to remadiat: any Parchlorate contamination at El Toro
Marine Btpse? If s0, what iz th{t plan?

Yeos, Evm though o fcdzml m wmr standards have been
Aestablxﬁhed, avy, m cm:su tath: the regu awry agencies, has develo ed

andxsfolmn %ec & localized perch oratecontamm
ou dwater, 'ﬁw g{msac alg;ni c&ﬁy rega:ﬂmg Site 1, form
osive Grﬂnmce B:slpos as begn presented and discugsed
the public and ommunity at the ﬁ ro Restoration Advisory Board
m of Iv 25 and Scptcmber 29, 2004, In summmer 2004, the Navy mstailed
an addgoua*l momtmmg wel to further delineate any poss’b sence u
groun&watex Sites T-and 2 in preparation of groundwater aqui
andd matab;{itg/ tests, The Na*vy, :eguiamxy agencies, and the community mmt an
a bi-monthly basis at the Irvips City Hall to discuss the El Toro =nvironmental
program.

Additional Information.

« Sifec Oatohar 1991[1 ehe N s environmental pro at El Toro has been
managed un Federnl Facili émenz FA) among the
Navy, BPA, Cahfarfua Y)apartn%m of Toxic Substances Ccn&'{gl 'I'S{'.‘},‘Ig

ﬂ2'
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thn Caﬁfama Water Quality Control Bourd ); Santa Apa Reglan
) %ngovm th clwamxp at ¥l Torn (énc ds smg Toamd Db
in zementx and mon t&mwgg g necule for ct!:m mg ti
itorin Navy's environm nse actio
; wb’?ch mnstng’cmnpiy with fade%ai and a‘gyhcable statee?a L ponse e

* The FFA states that no c.hang & in the owmmhx;a (ot aiﬁsam) of Ei 'I'nro sha!i in
any way.alter the. the avy ﬂa
Mama Corps shdl riot transter fremw osm unni
enviroamestal ac’aom haw: bv:m met in complimce Wx:h sertion
128{}1} of %%3(&1&, 4211.8.C. Section 9620(h)). This maans that unt) the
Navy can mmy the property under the 120: pmvzsinn of’ CERCLA, the

I contifiue its invVestigations end necessary remedial actions at EI Toro,
a‘g olicy of July 25, 1997, m!&ﬂm])o{) neibi 1: adn
envncnmp entaly glean 4 eanup after transfer of real oparty. Dy grs commtied to

selecting remedies that pmid&fer the faﬁpmtecuon r.:f human health and the
mv;mnmmf even dfter the transfer of property.

Perchiorate and Public Sale Property

. ThoNa , EPA, DISC and RWQCB reviewed all available o 1
% perc oram d d% thea g’ﬁy zgodrx;:;%r:g:gen}a

ing
Smmbzlnty to %, rty to be transferred in the public
gale parcals is smtabia or r@-; entmz aﬁo o%fi pbmsd uses. The regilato

dgencies concwred with the July 2004 Final F@pm without exwpmgg ry

¢ The mh!amm detecteé m groundwater withm the ; c?uhrhf: sale parcels are

within regule encies wz eun acceptable (i.e, no action
% required) mer giteg é‘f-’onmﬁm snd nati @

» On MCAS Bl Toro propmy thatis NOT a.part of the public sals, Fr&&nmm
p 5 regtﬂators mm%; mwuﬁh%ﬁi‘?ﬁt;;: of ﬁx%sbegnns“eux;g be necess
an
at those sites. However, the perchlerate at those sites will not impact the pugiyzc

sale property.

* A fact sheet regarding perchlorate and its presence on the former air station
property can be foun§ on the B).dder Stq:pgrt auction web site

my undes Froquently Asked-Questions«FAQ) or

'i‘he defandnmx respemﬁxll submit that this information responds in fnll to the
Court’s questions and should put any further concerns 1o rest, pom

While defendants have not objecrzd o responding to the Court’s guestions, the
grocess of c:entmmxlx% inquiries iAto 2 case that has beer digmissed wi pre;miwe
does s ants-ag rather vnusual, As the Court js aware, the plaintiffs
t&hg.‘ee 't di&miss: the complaint with prejudics,. suisj ect only to the reqmrement

at the Navy complete an air quality study prescribed by the seitiement

-3




g1/27/2805 B9:33 8B58988A87 MS BROWN & ASS0C PAGE BB
D1/28/2805 16:46 7143846521 Ccasl PAGE a7

, F'wmﬁandth&()ou@a ved the ssttlement, along with dismissal of all
c afmy wi jb pgt?l emtea emt;%,ong :mrﬁsem , ;’nssxble
f ss He concems that the. ;:imnp i ngh se reiaun atiner
. mw]uah ¢ Navy completes. that air quality epamt: vanntmsed
hmncems or ofy wmﬁ?é ganﬂxght' ' amd x:g mmme
regardin o0in ciean monitoring o rroer
ik he e T
Lelh B¢ W T8 1 0O 2% Con conaigtiat wi ]
terms and cané“iﬁons ofthe Couﬂgnppmwd settlement asrgamem ,3

Very wly yours,

Cbarles R. Sht;
(9!6) D-2203

ce:  Barbara Lichman, Bsq
Attorney for Plamt:ffs

-4.
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Gary My Allen, Ph.D,
Iohr Cheenliee J*
Berer C. Hare
Barbara B Lichoven, Ph H)
Incquetme E. Sarree, 1104.%

*Reterd
= Admired w Mrw Sk
O Couomanl

Honorable Gery L. Taylor, Judge

United Statea District Court

Cemral District of Califunia

Sonthers Divinion

Ronsld Reagan Foderal Building
el U, 8. Courthougs

411 West Fourth Street, Room 1053

Santa Ana, California 92701-4516

Re:  Airport Working Group of Orange County, Inc., et 2, v. United States
Depnmmaqu‘me emL US.BC Cmﬁo SACV 62-1 IZMLTM&L

5 Tiven ety Demng, S 706
Coea Mens, Caldornin 818

Televhone (714) 3040520
Pacrmude (7H4) 308571
Sranl cal@calartaw.cutn

Dear Judgs Taylor:

Airport Working Group of Orange County, Inc. (AWG) submits to the Court the
fllowing comments concerning the Department of Defensa’s (DOD) September 10, 2004
responses 10 the Comt's Augnst 26, 2004 Minute Order and DODs November 24, 2004
regponsed to the Court’s October 28, 2004 Minute Order, and requeata that the Court schedule
Stans Confevence to addrezs DOD’a responses and AWG’s concetns, as set forth below.
Despite severul discugsions aod a Istter to DOD outlining the need for a Status Conference, DOD
hay fhus fiar declined to join in this request.

L

DODs responss to the Court’s Mimite Ordey dors not sceurstely state the purposes for
which procesds from the sale of the Ei Toro propexty rhay be used under the Defanse Base
Clasure and Resligrment Act of 1950 ("DBCRA™) (Public Luw 101-510, 10 U.S.C. § 2687 note).
The Court’s first question, “/w]ill EI Tore Atr Station sales proceeds be used to clean up
hazardous substonces o1 tha El Taro Air Station site?” i5 very specific a3 to the source of the
funding and the: use to which the fisnda will be put DOD responded with an unequivocal “yes” to
that question. That is not, however, an scourste mawer.
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2 Fem

Honorsble Gary L. Taylor, Judge
United States District Court
Centeal District of California

' Southesmn Divislon
Page 2

It is frue that: (1) DBCRA cetablishes the “Department of Defense Base Clostire Account
of 1990” (*Accomnt”); (2) Section 2006(a)(2) providee for deposit into the Account of, amoug
other funds, *(D) proceeds received after Soptember 30, 1995 from the lease, transfer, or disposal
of any property at a mititary inctailation closed or realigned under Title I of the Defense
Auftorization Amnendments and Base Closure snd Realigmment Act (Public Law 100-526; 10
U.3.C. 2687 note)™; and (3) Section 2906(h)(1) requires that the fimda in the Account to be used
:tn::;fm- the “limited” purpoaes “described in section 2005”, That ie, however, far from the whole

What DOD's response does not reveal is that Section 2005 aliows fir-a virfetry of uses for
the money deposited in the account other than cnvironmental remediation and mmitigation,

f including, but not limited to, “sconomic adjustinent sssistance™ [§ 2905(a)(1)(B))); “community
platming assistance™ [§ 2905() 1)(B)E)); and, ever mers broadly, for “plamming and design,
minor construction, or operation and maintoaerwe™ {§ 2505(a)(1XA], subject to the complete
discretion of the Ssermtary of Defense. [“In closing or realigning any wilitary installation under

; 2: d;:;t, the Secretary may . . .7, § 2005(a)X1) [emphasis added], referring to the expendinme of

Moreover, even if the funds are used for environmental restoration, Section 2506(bX1)
does not roquire that they be dedicated to the base from the sale of which the Amds were derived,
of to any base or military facility in particolay, but aliows the Secretary to use the funds at
“military installations” in general, Thuz, while the Account may be the cols source of funds for
cavironments restoration [§ 2906(b)(1)]; and, while all the fimds from the sale of B} Toro will be

1 Section 2906(a)(2XC) provides an excaption. “exvept 15 provided in subsection (d),
proceeds recuived from the leace, tranefer, or disporal of 2y propity a8 a militery iossllation
closed or mealignad undor this part the date of approval of closure or realigoment of which is
before Janusry 1, 2005;” Subsection (d)(1) provides that “If any real property or fhcility acquired,
constructed, or improved {in whola of in part) with commissary store fimds or nonappropriated
funda is fransforred or dispoged of in connection with the clasure or rexlignnant of & mibitery
ingtallation under this part the date of approval of closure or reslignment of which ix before
Jannary 1, 2005, a portion of the procesds of the wansfer or other disposal of propesty on thar
installation shail be deporited in the reserve acoount estabiizliod ander Sectiony 204b)(7XCy of
note).” Thus, if aoy part of the MCAS E! Toro property was scquired, construited or improved
with nonappropriated furuia [not addressed by DOD), a portion of the proceeds of the sale of the
MCAS Ef Toro propexty must be deposited itito the resarve account, not the Deparinent of
Defense Base Clogge Adoount.
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Honorable Gary L. Taylor, J
United States District Court e
Centra] District of California
Sowthern Divizion

Page 3

deposited in it, the obverse need not be tre, L., nothing in the DBCRA requires that El Toro be
tho recipient of funds in the Acoount. Thos, ul&aﬂrcdngof&:mvmnglwﬂm&mﬂn
funds may or may not be used for remedistion; may or may not be used at Ef Toro; if used st B
Tm.mayarmnymtbeusadfmdhmmm&mtamemmtm:ﬂbm by the sale of B}
Toro; and zuay or may not be used for remediation s FI Toro or elsewhere, depending on the sole
discretion of the Seoretery of Defente,

DOD does not filly respond to the Cours’s twe-part inquiry, “Is there a pian to remediate
any Perchiorate contamination at the El Toro Marne Bose? If so, what is the plan?"’ DOD states
only that “Yes" there ja a plan, but does pot tell the Court what the plan is. Moreover, DOD's
responsc sddresses mottitoring only, but docs and address remoediation.

18

In light of DOD"s incomplete and somewhat micleading resposes to the Conet’s questions
and the partics” difficring pasitons with tegard to envirorments] remediation of the ] Toro
property, aad to aveid burdening the Couwrt with continuing cotrespondence from both patties,
AWG requests that the Court schadula » Status Copference, at the Courts earliest convenience, 1o
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Honorable Gary L. Taylor, Tudge
United States District Count
Central Digtrict of California
Southam Division

Pegec 4

allow the parties to present, and the Court to consider, their respective positions concerning the
Conurt's questions and any firther questions the Court may have,
Sincerely,
CHEVALIER, ALLEN & LICHMAN, LLP

Barbara E. Lichonan, Ph.D,

ce:  Chardes B, Shockey
Greg Himley




m1/27/2095 ©9:33  BPEEI89AR7 MS BROWM & ASSCC PAGE 11
81/20/2885 16:46 7143046521 CASL PAGE 12 |
- i
13/07/04 18:28 PAY e i
: : DB 2 ”'°WT Riouz/a03
5 .8 Dapartment. sﬂ.!mﬁu
. Bavimoment and Nataral Resources Division
NMW&M
£0-1.0-10551 - . N b |
: 5010 Btrees, Sie 5700 - ) Talophanc (315} 02305
Suceapariio, TA F5E14-2122 . I Pacsliodh: ($16)y2300210
i December 7, 2004
orable Gary L. Tayl S
onorable o
mdsm s%
Ctmtml Distuict o Cn]xfbmm .
uthem Divigion S A
Ilmsald Fedaml Bmldmg e
411 Wast Foith § ¢ Room 1053 e
Santa Ang,'CA 527014516 B !
Dear I\:dga Taylor.

onésm‘ﬂ: lammmcmdmﬂ ember {, 20 th
Plﬂnﬂﬁ'l’ e.!} o tra Lichmen, In mazﬂm&magm. ﬁ-om 3
esw&thatthe hoIdasﬁ&:usmfmnmmd:m_ gﬁla:m_ﬁ_s concems

Orders

’éi%é“’zﬁ%m S or e sexponses to theCaurt’s

The defendants mlgstmwtful v fomfully this aﬂmnptb]w the

leinild 1o 1. As. iniﬁalnimer
&}%Mgt ortap e gurim mm:mrplmnr

mad luwandasdbﬁxt &mﬁwlmfremmxmsel
the Cou:t%imsd September 10 and November 2 4‘%2994 have

ided fislf Birtory Misre fimdam thep]mm

.e; o eHasble : fortheecomtau%m Féétha
dismissed - .‘niiggm B ﬁpﬁ m&scmmbeallum&m
decres on umuofmqamgastamswn&rm

zgﬁpzms e and additiopal claitns that they did not rsisa in: this Htigation,

With ei to the. qnemtm of the ] ﬁwy’s cbmmmnmﬁ:to ﬂ:w ongoing

ﬁm@m ental cleamp ax fﬂmoadbrm Corps Alx
’I‘m), the 1’1 %ﬁﬁ: hyp ¢tical quegtions ahout
:ht: mmne:r mre docide to exercise the
gtatutory pmwdeﬁtatbe > -« et of Dete:
: _jj.)m&rﬂm on Atnerdmzgts sad Bess Clogurs and
1 I‘udmﬂgac, thuglam&ﬂ‘swlwkﬁm aly

ot the Navy's wms:mnt commitoent r.mply with ail apglicable faderal an
state enviropmantal. gt mla:rmg:m elwmp opmt:m at Bl Toro.

) ' "’t. "‘
. '
3

+




@1/27/2885 ©9:33 8A58388087 MS BROWN & ASSOC PAGE %2
CBL/2D/2085 16:dB 7143846521 CASL. PAGE 13

- . |

Eno:/oa.i‘;

- » , |

S ABOTOL 13:3% Fax oy ~ )
’ _ } FAL 618 830 2290 . 58 2.0, /D GRNIT

nandmfmmﬁcomdatmhdmmas

informetion that ad st&e and planned weatment of perchlomic a2 Bi
Toro. m:swmﬁn gcan&mmaotc mmgamgmmmd

ﬂﬂnughthzs iugatzm aadwmc thupisamﬂi‘sappauto usin

' With 1 1 to the
” g;&uwdnd %ﬁmm@ﬁ;ﬂmﬁm résponge Court

: ard tt
e TR ity s g B e s o
breach the agreement and alyogate the dismissal ofder, then the
iefmdanw will | e ds;m‘m: g the bxghng apwsiam of the atmtad ba{%ﬁ'
anm Nﬁmm W l&h g:l &mm 10
ionger vxewita&bmdgng, then they

rm 1::
taxpayers th emmmmmtoﬁh rm ’Feesﬂ usimmz, h
% mmdwem uegotiated and p&i%%m goud fijth as consi on for the dismiss i wh
o

The defendents et taai th Cumdmimuumm aintiffs” effort
! 10 arranpe x status coy Jaren: 1o mm;mim rth?&u" ’rhe pl tlemant

agreament Vides & axciusgive gm:mﬂsﬁur"
lamgg havanmhzr voked nor W&!m n 852
casc is cloged and ahouidremm dismissed f;

. '.;'

ce: BarbaraE Lichmsn§53q | Q‘ ::




